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BILLS IN CHANCERY FOR ALLEGED INVASION OF THE PATENT FOR 
WOODWORTH’S PLANING MACHINE, 


In the first case, a motion for an injunction was argued before Judge 
Kane on the 29th June, 1846. Upon this hearing, the originality of 
the invention of William Woodworth was strongly contested; and 
many affidavits were filed by the defendants in support of this posi- 
tion. Reliance was placed principally upon testimony stating the ex- 
istence of a machine invented by one James Hill, at Woburn, in the 
State of Massachusetts, in the fall of 1827, and alleged to have been 
worked by him from that time, during a period of eighteen months, 
which was said to perform the planing part of the operation, in a 
manner almost precisely similar to the machine of Woodworth, by 
means of a knife attached toa revolving cylinder, This machine was 
described by several of the witnesses, in their affidavits, as having 
planed a large quantity of stuff,and as being substantially the same 
in principle and mode of operation with the Woodworth machine. 
No counter affidavits denying these facts were at this time filed by 
the complainants. 

The Court, upon this hearing, on the 6th July, 1846, granted an 
injunction until further order, to restrain the defendants from con 
structing or using so much of the machine described in Weodworth’s 
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amended specification, as regards the tongueing and grooving, or 
either, of planks, boards, or other materials. The injunction was 
denied as to the planing part of the machine; and leave was given 
to both parties to move respectively to dissolve and extend the injunc- 
tion. 

These motions were subsequently made, and were, with the motion 
for an injunction against Mercer and Pechin, argued before the same 
Judge on the 21st July, 1846. Owing to the absence of Mr. Patton’s 
counsel, no argument was made on his behalf; but leave was given 
by the Court to him, to come in at a future day, and show any points 
of difference between his own case and that of the defendants in the 
other suits. The planing machine used by Patton was admitted to be 
the machine known as the Mac Gregor machine; the tongueing and 
grooving part of the operation being performed by revolving saws, 
instead of the cutter knives of Woodworth. 

At the hearing, on the Zlst July, counter affidavits were filed on 
behalf of the complainants, denying the existence and operation of 
the machine of James Hill, prior to the patent of the Woodworth 
machine, and tending to show that the Hill machine was deficient in 
any contrivance for reducing the plank to an equal thickness during 
the process of planing. The argument embraced a number of other 
points, which it is unnecessary to refer to here more particularly, as 
the opinion of the Court contains a full statement of the facts upon 
which they are predicated. \ 

On the 17th August, 1846, in the case against Mercer and Pechin, 
the opinion was delivered by 


; 


Kane, J. This case came before the Court on bill and affidavits, 
upon a mofion to restrain the defendants, by special injunction, from 
constructing, selling, and using Woodworth’s planing, tongueing, and 
grooving machine, or any of the parts or combinations thereof. 

It was very fully examined and ably argued by the gentlemen who 
are of counsel in the several cases growing out of Mr. Woodworth’s 
patent-right; and it was agreed, that the evidence adduced in the case 
of Sloat and Plympton, which was considered immediately after this, 
should be applied to both cases. 

The facts, so far as they are undisputed, are these: 

On the 27th December, 1828, letters-patent were issued to William 
Woodworth, of Troy, in the State of New York, conferring on him 
exclusive property of his “Improvement in the method of planing, 
tongueing, grooving, and cutting into mouldings, or either, plank, 
boards, or other material.” 
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The patentee having died on the 9th of February, 1839, letters of 
administration on his estate were duly granted to his son, William W. 
Woodworth, by the Surrogate of New York, at which place the father 
was residing”at the time of his death. 

On the 29th July, 1842, the administrator applied for an extension 
of the patent for seven years; and the Board of Commissioners, to 
whom the application was referred, under the act of 1836, having 
certified in his favor, the patent was extended in the name of the ad- 
ministrator as such. 

On the 8th of July following, the administrator surrendered his 
letters-patent, in accordance with the provisions of the 13th section of 
the act of 1836, for the purpose of obtaining a renewal upon an 
“amended specification, describing the invention in more full, clear, 
and exact terms,” and the amended patent issued to him on the same 
day, under the hand of the Secretary of State, countersigned and 
sealed with the seal of the Patent Office, by “Henry H. Sylvester, 
Acting Commissioner of Patents.” 

The complainants claim, under a grant of the exclusive right within 
and throughout the county of Philadelphia, made by the administra- 
tor, on the 29th November, 1842, and duly recorded. 

It is admitted that the defendants, Plympton and Hogeland, have 
been using, and they claim the right to use again, a machine, known 
as Ira Gay’s, which effects the same purposes as Woodworth’s, and 
which is alleged by the complainants to be in principle and substan- 
tially the same. 

Upon these facts, several preliminary questions have been dis- 
cussed by the counsel for the parties, which I shall briefly consider. 

1. It is said that the administrator had no power to surrender the 
patent of 1828, after assigning exclusive rights under it, and that the 
new letters-patent, being founded on such surrender, are void. 

It is not easy to see how this objection, if valid, could affect the 
case before the Court. The complainants do not claim under the 
new letters-patent, but under the old; and these cannot have been in- 
validated by an unlawful surrender of them. 

But it seems to me a mistake, to regard the complainants, or any 
other persons whose rightshave been brought to the notice of the 
Court, as assignees within the meaning of the patent laws. There 
are four classes of persons recognized by the 13th and 14th sections 
of the act of 1836, as parties “interested.” These are the original 
patentees, their executors, or administrators, their assignees, and the 
grantees under them of the exclusive right for a specified part of the 
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United States. These last, by the express words of the 14th section, 
have the same rights of suit as the patentee or his assignees; and it is 
by force of this, that the complainants, who are merely grantees of a 
limited right, are admitted as parties here. But they have no power 
over the letiers-patent: these remain with the party to whom they 
were issued, or the general representative of his interest; and the power 
of surrendering them for amendment and renewal, is vested exclu- 
sively by the 13th section in “ the patentee, his executors and admin- 
istrators, or the assignee of the original patent.” The administrator, 
therefore, upon the facts disclosed, was the only person who could 
make the surrender and receive the amended patent; and there is no- 
thing in the act of Congress which restricts his right to do so, because 
of his having previously made special or limited grants or licenses. 

2. It is said, that the amendments of the specification, as made upon 
the re-issue of the patent in 1845, do not enure to the benefit of the 
assignees or grantees under the patent, as it stood before; in other 
words, that they must stand or fall with the original specification. 

I cannot assent to this. The complainants are not grantees of 
the patent, or any part of it: they are grantees of certain rights, of 
which the letters-patent are the evidence and definition. If those 
rights are made more clear and definite (not more extensive) by any 
new or additional act whatever, from whomsoever proceeding, why 
shall the complainants be denied the advantage of using that clearer 
and less equivocal evidence? 

This is not the case of a surrender and re-issue with amended spe- 
cification, where the grantee for a district prefers resting his claims 
on the specification as it stood when he purchased his right. As where 
the patentee makes a disclaimer of part of the invention, the prior 
grantee might in such case refuse to be affected by it. But heré the 
objection comes from third persons: the complainants adopt the 
amended specification, by making it part of their bill; and the only 
enquiry is, as to their authority for doingso. The question is settled 
as to third parties by the provision of the act, that the amended spe- 
cification shall have the same effect and operation in law, on the trial 
of actions, as though it had been originally filed in its corrected form. 

3. The 5th section of the act of 1836, directs that all patents shall 
be issued under the seal of the Patent Office, and be signed by the Sec- 
retary of State, and countersigned by the Commissioner: it is argued 
that this patent is invalid, because signed by an acting Commissioner. 

Mr. Sylvester, the countersigning officer, was the chief Clerk of the 
Patent Office at the time; and as such, by the words of the 2d sec- 
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tion of the act, in all cases, during the necessary absence of the Com- 
missioner, or when the principal office became vacant, had the charge 
and custody of the seal, records, and other things belonging to the oflice, 
and was “required to perform the duties of Commissioner during 
such vacancy.” It is contended by the complainants, that the words 
‘during such vacancy,” apply as well to the case of the necessary 
absence of the Commissioner, as to that of the commissionership be- 
ing vacant by death, resignation, or removal. 

This may be a grave question. I am not prepared to say, that the 
absence of the Commissioner, while he retains his official character, 
constitutes a vacancy in the office; or that the inferior officer can suc- 
ceed to or exercise the powers of the principal station, while that sta- 
tion has a lawful incumbent. But I do not regard the question as 
properly before me, at least at the present stage of the cause. I re- 
cognize the signature of the Secretary of State, the public seal of the 
Patent Office, and the countersignature of a person who has the cus- 
tody of it during the absence of the principal Commissioner, and the 
right to use and attest it in a certain contingency. I find him desig- 
nating his official character for the time, by words that imply his legal 
substitution to the duty in question. There is no allegation of fraud or 
usurpation on his part: on the contrary, his act is sanctioned by the 
Commissioner now acting in person. 

It would be too much for me, in an interlocutory proceeding like 
this, to deny the validity of these letters-patent. I am inclined rather 
to adopt for the time the language of Judge Story, in the case of 
Woodworth v. Stone, lst Circ. May T. 1845, on a question not unlike 
the present, and take the countersignature, as he did the re-issue of 
the patent, “ to be a lawful exercise of the officer’s authority, unless 
it is apparent on the very face of the patent that he has exceeded 
his authority.” 

4. It is contended, that the grantee of a right under letters-patent 
cannot maintain a suit in a Circuit which forms part of Pennsylvania, 
if he derives his title through a foreign administrator. 

The idea refers itself to the local laws of Pennsylvania, which, as it 
seems to me, have no application to the case. By the act of 1836, “ail 
actions, suits, controversies, and cases” whatever, arising under the pa- 
tent laws, are without any exception originally cognizable in the Courts 
of the United States; and it has been held, in the only case in which 
the question has arisen, (Parsons v. Barnard, 7 Johns. 144,) that this 
jurisdiction is exclusive. The right, which is vested by letters-patent, 
has its origin in the patent laws, and is transferrable and transmissible 
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according to their provisions. On the death of the patentee in this 
case, it passed under them to his administrator; and as it was a per- 
sonal right, the administrator constituted by the forum of the domicil, 
became liable to account for it. If the right has been since violated, 
_he may sue for damages in his own name, as for a wrong to his pos- 
session: if he has sold it in whole or in part, he may recover the price 
in his own name, as fora breach of contract with himself. Grier v. 
Huston, 8 S. & R. 402; Wolfersberger v. Bucher, 10 S. & R. 13. I 
cannot doubt, therefore, that William W. Woodworth, the adminis- - 
trator, to whom the letters-patent passed upon the death of the pa- 
tentee, might himself have maintained an action in the Circuit Court 
for a breach of the patent right, without taking out new letters of 
administration in Pennsylvania. 

Still less can I doubt the power of this Court to interpose by in- 
junction in such a case, to prevent an intended violation of right. It 
would be almost equivalent to a judicial repeal of the letters patent 
upon the death of the patentee, to affirm that the restraining action of 
the Courts shall have no operation beyond those of the twenty-eight 
or thirty States, in which the patentee is represented by a local admin- 
istrator. 

But, were the law in this particular otherwise than as I believe it 
to be, it is by no means true that the incapacity of a foreign adminis- 
trator to sue implies the same consequence to his alienee. On the 
contrary, it has been expressly declared by the highest of our Courts, 
that where a plaintiff’s title is derived through a foreign administra- 
tion, it may be asserted in a judicial proceeding here, without con- 
stituting a domestic administrator. Trecothick v. Austin, 4 Ma. 35-6; 
Harper v. Butler, 2 Pet. 239. 

5. A good deal of evidence was adduced to show that the amended 
specification describes a different improvement from that which is em- 
braced in the original patent: and it was argued, that the amended 
patent was invalidated by the variance. ' 

This, however, on the authority of Judge Story, in a case affecting 
this very patent, (Woodworth v. Stone, ut supra,)I do not regard as 
open to question at this time. “It appears to me,” he said, “ that, 
prima facie, and at all events in this stage of the cause, it must be 
taken to be true that the new patent is for the same invention as the 
old patent; and that the only difference is, not in the invention itself, 
but in the specification of it. * * * * For the purpose of the 
injunction, if for nothing else, I must take the invention to be the 
same in both patents, after the Commissioner of Patents has so decided 
by granting a new patent.” 
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Though thus relieved from the necessity of passing upon the ques» 
tion, I feel bound to remark, that the evidence has not satisfied me of 
the fact it was intended to establish. The very title of the patent, in 
the words of the inventor, “ his Improvement in the method of planing, 
tongueing, and grooving, or either,” and the expression in the body of 
the specification, that after the planing is completed, the tongueing 
and grooving apparatus, is to be used “if required,” indicate to me 
that the patentee had in his mind from the first, a machine of several 
parts or systems, which could be used separately or in combination, 
as his administrator has developed more fully in the amended specifi- 
cation. So too, his omission to declare in the first specification, that 
he employs rollers for retaining the board in its place while planing, 
though fully set out in his amended specification, cannot, in my view, 
support the idea that the inventions described are not essentially the 
same. The rollers, which he refers to in the first specification, and 
which are more unequivocally shown in the drawing annexed to it, as 
giving motion to the board, would almost necessarily perform the 
double office: besides which, there are other devices, well known to 
mechanics, which could be conveniently adapted to the object. I see 
nothing in the two specifications, which could justify me in referring 
them to different machines. 

These preliminary objections being disposed of, three questions pre- 
sent themselves: 

1. Was William Woodworth the inventor of the machine, for which 
he obtained letters-patent in December, 1828? 

2. Has he had, since the issuing of the letters-patent, such an ex- 
clusive and continued possession under them; or have his rights as pa- 
tentee been so vindicated by judicial action, as to claim for him the 
summary intervention of Equity at this time for his protection and 
repose ? 

3. Is the machine now made or used by the defendants, the same 
in principle and substance with the machine so patented, or with any 
material and distinguishable part of it? 

1,2. The two first of these questions have been so often decided in 
the Circuit Courts of the United States, as to dispense with the con- 
sideration of them at this time. In the case of Van Hook v. Scudder, 
in the Circuit Court for the Southern District of New York, in 1843; 
and in another case in the Northern District of the same State; in 
that of Wilson v. Curtis, in the fifth Circuit, Louisiana District; in 
Washbourn v. Gould, in the first Circuit, before Judge Story, at May 
Term, 1844; and in twenty other cases decided summarily immedi- 
ately afterwards by the same Judge; and again, in Woodworth v. Stone, 
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at May Term, 1845; in all of these, and in numerous other cases which 
have been alluded to in the arguments, the Woodworth patent has 
been recognized as valid, and the claimant under it as entitled to pro- 
tection by injunction. 

Two cases only have been mentioned, as implying a different opinion. 
The first is that of Woodworth v. Wilson, in the Circuit Court for Ken-« 
tucky, where an injunction which had been granted was dissolved 
after more full hearing. But in this case, the decree dissolving the 
injunction was reversed by the Supreme Court at its last session, and 
a perpetual injunction directed. 

The other case is that of Richards v. Swimley, on the Equity side of 
this Court, No. 1 of April Sessions, 1841, in which Judge Hopkinson 
is supposed to have refused an injunction to claimants under the 
Woodworth patent, against a person who used a machine closely re- 
sembling that of these defendants. But an inspection of the record 
shows the supposition to be mistaken. The bill in that case was filed 
on the 4th of November, 1840; and notice was given of a motion for 
an injunction, to be made on the 14th. On that day the complain- 
ants filed two affidavits, which defined the infraction to consist in the 
use of Woodworth’s tongueing and grooving apparatus, making no 
mention of the machinery for planing. It does not appear that the 
motion was ever heard; and on the 16th, two days after the time 
noticed for making it, it was withdrawn by the complainants; since 
which no proceedings have been had in the cause. The right of the 
complainants in the machine expired in 1842, No judicial opinion 
on the part of Judge Hopkinson can be inferred from these facts; and 
I am left therefore to the concurrent judgments that have been pro- 
nounced in other Circuits, 

I may add, that my own very careful examination of the different 
inventions, that are supposed to interfere with Woodworth’s, has not 
led me to a different conclusion from that which a proper judicial 
comity invites me to adopt. | 

3. The only remaining question is that which regards the substan- 
tial identity of the machine used by the defendants with that patented 
by Woodworth. 

The patent of Woodworth, as defined in his amended specifica- 
tion, is for a machine, capable of performing the operations of planing, 
tongueing, and grooving, at one and the same time, but which admits 
of their being performed separately. It consists essentially of two 
parts or systems; one for planing or smoothing the surface, the other 
for fashioning the tongue and groove upon the edges. The apparatus 
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for feeding the machine, and the rollers, by which the elastic material 
is held firm while undergoing its action, are subsidiary to these. 

I shall consider the two systems of machinery in succession. 

1. The planing machine. 

A practically smooth surface may be given to plank or other sub- 
stances, by the application of either of three forms of tools—the chisel, 
which, with a gauge to regulate its action, becomes the ordinary plane; 
the drawing-knife, which, with a similar gauge, forms the spoke-shaver 
and the adz. Each of these has its appropriate or characteristic mo- 
tion; though by the ingenuity of the workman, the motion of either 
of them can be modified so as to approach that of another. 

The chisel, when in the form of the plane, has its blade fixed at an 
acute angle with the surface to be reduced, and works parallel to 
that surface, the edge cutting generally at right angles. 

The gauged drawing-knife differs from the plane in this—that by 
means of its two handles, its edge can be made to cut obliquely, or at 
right angles, at the pleasure of the workman. Its general motion is 
parallel to the surface; though, being more under control of the hand, 
and having its blade sometimes slightly arched, it may be made to 
deviate upwards or downwards, with a varying angle, or in a curve. 

The adz has an arched edge, and cuts only in curves, the level sur- 
face being attained proximately by a succession of such cuts. The 
plane and drawing-knife operate by shaving the surface, the adz by 
chipping. 

The chisel-plane was combined with apparatus for giving it motion 
and direction, in the machines of Bentham, in 1791, Bramah, in 1802, 
and Muir of Glasgow, in 1827. In the first and the last of these, the 
character and direction of the motion were those of the same tool 
when worked by hand. In Bramah’s, the planing-blades or irons were 
fixed upon a revolving disc; the character of the motion thus becom- 
ing circular, but still continuing to be parallel with the surface. 

The planing machine of Woodworth, though it uses knives or cut- 
ters, resembling plane-irons in form, is essentially a series of adzes. 
These are attached to the outside of a cylinder, in lines either par- 
allel or oblique to its axis; and as the cylinder revolves, they cut with 
an adz-like or dubbing motion; the knife which is parallel to the axis, 
presenting its whole edge to the plank at the same moment, and in this 
respect cutting like the plane; the knife, which is oblique, or in the 
helix form, presenting the parts of the edge in succession, and in this 
respect cutting like the drawing-knife; but both forms of knife cutting 
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in vertical curves like the adz, not in plane surfaces like the chisel- 
plane, and its combinations by Bentham, Bramah, and Muir. 

Regarding then the Woodworth machine as substantially different 
from the three last mentioned, I find the substantial difference to con- 
sist in this, that they act in planes parallel to the surface to be re- 
moved— W oodworth’s in vertical curves; that theirs produce an abso- 
lutely level surface; his a surface apparently level, but in fact corru- 
gated or grooved, 

2. The tongueing and grooving machine. 

The idea of tongueing and grooving by modifications of the circular 
saw is at least as old as 1793, when it was described by General Ben- 
tham, from whom Muir copied his machine many years after. The 
specifications of the two concur in describing a thick revolving saw or 
cutter to make the groove, and two wheel saws set at right angles 
with each other on each side the plank, making four in all, to cut the 
rebates of the tongue. The machine of Woodworth is an improve- 
ment on these, by substituting a single firm cutting wheel for the four 
circular tongueing-saws, and combining this with the equally firm 
grooving cutter on the other edge of the plank, to reduce it to an ex- 
actly equal width throughout. 

I do not see an essential difference between the grooving cutter in 
this machine, and the circular saw or cutter described by Bentham 
and Muir. But their tongueing apparatus is clearly not the same as 
Woodworth’s; and I doubt very much whether the tongueing and the 
grooving could be practically combined in their machines with the 
same effect as they are in his: they certainly are not. 

These two systems of machinery, the planing, and the tongueing 
and grooving, seem to me to constitute the essential, and only essential 
parts of the Woodworth improvement. The amended specification 
claims them, in the several combinations of which they are suscep- 
tible, as follows: 

1. The employment of the rotating planes, in combination with the 
subsidiary rollers, or any analogous device: 

2. The combination of those planes with the tongueing and groov- 
ing wheels: 

3. The combination of the tongueing with the grooving apparatus : 

4. The combination of either the tongueing or grooving wheels 
with the rollers, which by their pressure hold the plank steadily in its 
place. | : 

Having thus analyzed the patent right under which the complain- 
ants claim, it remains to determine whether the machine used by the 
defendants is in part or in whole substantially the same. 
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And, I. Of the planing machine. 

It is apparent, that so soon as a planing machine, having a general 
resemblance to the revolving disc of Bramah, ceases to operate in an 
absolutely plane surface, it loses one of the characteristics of his ma- 
chine. 

On the other hand, it is clear, that a machine, sensibly like Wood- 
worth’s, may not exactly conform in its structure to the rigid defini- 
tion of a cylinder. The smallest change of diameter between the 
two ends of the revolver, on which the planing knives are placed, 
would convert the cylinder into the frustrum of a cone; and a corres- 
ponding inclination of the axis of motion, or a corresponding adjust- 
ment of the plank to be acted on, would make the machine operate 
as well, or nearly as well, as if the exact character of the cylinder 
had been retained. 

Yet, just in proportion as the sides of the Woodworth revolver ap- 
proximate to a cone, the machine approaches the planing disc of Bra- 
mah, It ceases to cut as the adz merely, but takes in some degree 
the characteristic action of the chisel-plane or the drawing-knife. 

So, too, when you give a dished form to the disc of Bramah, thus 
converting the disc into a cone, you lose in part the characteristic ac- 
tion of the chisel-plane and drawing-knife, and introduce in the same 
degree the appropriate motion of the adz. 

This deviation from the strict form of the Woodworth machine to- 
wards that of the Bramah, or from the Bramah towards the Wood- 
worth, may go on increasing, till the appropriate action of the ori- 
ginal machine effectively disappears; the cylinder, by a series of pro- 
gressive changes, having lost itself in the disc, or the disc in the cyl- 
inder. It is impossible to define, for the practical objects of a judicial 
decree, that angle or degree of deviation, at which one of these ge- 
ometric forms shall be said to pass into the other. 

Between the two machines, then, the Bramah, unprotected by a 
patent in this country, which cuts parallel to the surface with a 
planing motion, and the Woodworth, which cuts with the dubbing 
action of the adz—where is the line of separation? Obviously, it is 
at the point of the first deviation from the free machine to that of 
which the use is prohibited. 

Turning now to the machine used by the defendants, we find it to 
be a revolving cone, ils axis or spindle so arranged as that the tangent 
plane of its curve shall coincide with the sutface to be made smooth. 
It partakes of the disc character, and cuts as the drawing-knife and 
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chisel-plane also; but, just so far as it varies from the simple disc of 
Bramah, it embraces the principle of Woodworth’s machine, by 
involving the dubbing action of the adz. It cuts as the drawing- 
knife and the plane, while approaching the point at which the knives 
act upon the finished surface, and its cutters continue to revolve with 
a similar motion after passing that point; but at the effective moment, 
it is not the plane of the drawing-knife, but the adz cut, that finishes 
the work. 

Much stress has been laid upon the fact, that the knives in the de- 
fendants’ machine are not in the lines of the radius, but have a certain 
obliquity, which brings one part of the edge in contact with the 
board before the rest, and gives a sloping or drawing action, not un- 
like that of the pocket-knife while cutting a stick. But I see nothing 
in this action or arrangement, to distinguish it in principle or sub- 
stance from that of the Woodworth rotary cutter, when placed in 
the oblique line of the helix. Whether it be the knife, that moves in 
part lengthwise during its revolutions, presenting the points of its edge 
to the board in succession, or the board, which, moving onwards, pre- 
sents its face to the several pofuts in succession of the knife edge, or 
whether the action results from the combined motion of the two, the 
machine and its mode of operation are substantially the same. 

I am therefore of opinion that the planing machine of the defen- 
dants is an infringement of the complainants’ patent right. 

2. As to the tongueing and grooving machine. 

This part of the machine in use by the defendants, does not vary 
sensibly in form or character from the tongueing and grooving ap- 
paratus claimed by Woodworth. Until his patent shall be invali- 
dated, he has a right to claim of this Court the protection of its re- 
straining process in regard to this also. 

It is my duty, therefore, to grant the full injunction as prayed for. 
In doing so, I am not insensible to that which was so ably pressed in 
argument, that, if I am in error, the respondents may be seriously pre- 
judiced. But the Court can seldom encounter a case that does not 
involve a similar responsibility for consequences. To withhold judicial 
action is not to escape from this. The right of a party to the most speedy 
and effectual protection against a meditated wrong, is as complete as 
his right to redress for wrongs already inflicted; and the accident of 
position confers no right on one party, whether he be plaintiff or de- 
fendant, at the expense of the other. The special injunction of equity, 
like the arrest on mesne, process of the law, may be abused to the in- 
jury of an opponent; but itis no lesson that account the duty of the 
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Judge to further them both, when, in the exercise of his best discretion, 
he believes that they are called for by the merits and the exigency. 

This is a case of an ancient and highly important patent right. It 
has been contested at law and in equity with an eagerness and perti- 
nacity proportioned to its value. Yet, during the lifetime of the in- 
ventor, eleven years, it was “never successfully impeached.” Story, 
J., in Washburn v. Gould. Since his death, numerous questions have 
been raised as to the title of his administrator under the renewal of 
the patent, which were only settled by the Supreme Court within the 
present year. Itis under the decision of that tribunal, in the case of 
Wilson v. Rousseau, that the claimants assert their right to come be- 
fore this Court as parties in interest. 

They have lost no time. The decision at Washington was made in 
March, and they filed their bill in April. The motion for an injunc- 
tion, argued before my predecessor in office, and left undecided by his 
death, was brought to my notice on the day I first took my seat on 
the bench. There is Lere no acquiescence, no laches; but on the 
contrary, all promptness and vigilance. 

I accordingly direct a special injunction to issue, according to the 
prayer of the bill, and to remain until the hearing of the cause, or the 
further order of this Court. 


On the same day, in the case against Plympton, et al., Judge Kane 
also delivered his Opinion. 

Kane, J. This case came before me on the 29th June, upon bill 
and affidavit, praying for a special injunction to restrain the defen- 
dants from the further construction, sale, or use of Woodworth’s 
planing, tongueing, and grooving machine, or any of the substantial 
parts thereof. The defendants having filed counter affidavits, a hear- 
ing took place on the proofs as then presented. In the result, I 
granted an injunction against Plympton and Hogeland, (the defen- 
dant, Perkins, having disclaimed,) as to a part of the machine, refusing 
it as to the rest, but announced my willingness to review the case, 
if either party felt aggrieved by the decree. 

Two motions were accordingly entered, one for the dissolution of 
the injunction, the other for its enlargement to the extent of the 
prayer; and on these, all the merits of the case have been gone into 
very fully. In addition to the numerous affidavits which have been 
taken in this Court, I have seen all those which have been filed else- 
where in cases involving the same patent, so far as they were deemed 
material on either side; J have inspected a number of models, and have 
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had the great advantage of examining some four or five of the ma- 
chines, which are in use under the patent, or in asserted violation 
of it, both while in operation and at rest. I have been aided, more- 
over, by a series of arguments in this and an analogous case, which 
left me nothing to ask from professional ability and research. 

The case, as it is now developed before me, is in most respects 
identical with that of Smith against Mercer, in which I have directed 
a special injunction to issue. 

The difference between them is in this—that the defendants here 
do not use the tongueing cutter of Woodworth, but employ the circu- 
lar saws of Bentham and Muir instead; and they do not combine the 
tongueing with the grooving apparatus, as Woodworth does, for the 
purpose of reducing the plank to an exact width. 

If, therefore, the tongueing process and its combinations were alone 
concerned, I could not restrain the defendants from continuing to use 
the machinery which is in their possession. But, in regard to the 
planing apparatus, and all other parts of the machine, except the 
contrivance for cutting the tongue, the two cases are substantially 
alike, involve the same legal principles, and must be disposed of by 
similar decrees. 

It was specially urged in the argument of this case, that the case of 
Richards vy. Swimley,in this Court, April Session, 1841, grew out of 
the use of one of the identical machines now used by the defendants, 
and that the decision ‘of Judge Hopkinson against the injunction in 
that case, and the failure to prosecute it afterwards, had authorized 
them to assume an acquiescence in their rights so adjudicated. 

But I have shown, when discussing the case of Smith v. Mercer, that 
Judge Hopkinson in fact made no such decision; and all assumptions 
based upon it fail of course. 

Indeed, the character of the defendants’ tongueing and grooving 
machine in this case, as compared with that used by Swimley, ac- 
cording to the affidavits before Judge Hopkinson in that case, goes 
far to explain the withdrawal of the motion for an injunction against 
him. The only evidence filed in the case of Richards v. Swimley, at 
the time appointed for the hearing, went to prove the absolute iden- 
tity of Swimley’s tongueing and grooving apparatus with that patented 
by Woodworth, and nothing more. The machine, as it now stands, 
has abandoned the tongueing cutter of Woodworth, and has dispensed 
with the combination of tongueing and grooving machinery for the 
breadthing (as it is called) of the plank. In the absence of proof, I 
should be much disposed to infer that Swimley had consented to these 
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changes for the purpose of avoiding controversy, and that the motion 
for an injunction was withdrawn in consequence. 

As to the acquiescence by the patentee in the'defendant’s use of the 
planing machine, so far as it is inferred from the lapse of time, six 
years, during which the defendant's machine has been in existence, I 
have had more difficulty, An absolute acquiescence by a patentee, 
in the adverse possession and enjoyment of his rights by a stranger, 
would, under ordinary circumstances, though the period were a much 
shorter one, offer a strong argument against the grant of an injunction 
before final decree. 

But it must be remembered, that at the time Mr. Richards and his 
associate complainant withdrew their motion for an injunction in 1840, 
those under whom the complainants now claim had absolutely parted 
with their interest under the patent for this part of the State of Penn- 
sylvania; and they may have been advised, and perhaps not errone- 
ously, that the right of action against Swimley no longer belonged 
to them. Besides, we do not know the circumstances under which Mr. 
Richards, whose rights were then within some two years of their ex- 
piration, was led to withdraw his proceedings: they may have been 
such as entirely to negative the idea of acquiescence in Swimiey’s 
right. But, be this as it may, I will not hold, till I am otherwise in- 
structed, that the rights of a patentee, or his assigns, under a new pa- 
tent, are to be affected by the acquiescence or the engagements of 
those whose title expired with the original patent. __ 

From the time that the renewed patent, under which the com- 
plainants claim, began to run, the question was under discussion in 
several of the Circuit Courts, whether it vested any right whatever in 
the administrator and his grantees, or whether it enured to the sole 
benefit of the alienees of the former patent. Differing opinions were 
expressed by learned Judges; and it was only within the last four 
months, that, upon a certificate of division from one Circuit, and a 
decree against the administrator, carried up by appeal from another, 
the Supreme Court of the United States decided finally in favor of 
his right. ‘The subpcena in this case was served upon the defendants 
on the 11th June—a suit of law having been brought two years be- 
fore, but its progress suspended to await the action of the Supreme 
Court. There is no acquiescence in all this. 

I accordingly rescind the order made in this case on the 6th of 
July last, and direct a special injunction to issue against the defen- 
dants, Plympton and Hogeland, in full accordance with the complain- 
ants’ prayer, and to remain until the hearing of the cause, or the fur- 
ther order of the Court. 
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For complainants, Mr. G. W. Bropie, Mr. Mereprra; for respond- 
ents, Mr. Gumiov, Mr. Winu1aMs. 


The case against Patton was called on the 18th August, 1846, after 
the foregoing opinions had been delivered. Mr. St. Gzoree T. Camr- 
BELL, the counsel for James M. Patton, (the other defendant having 
filed a disclaimer of all interest,) declined arguing it for the defence; 
being unable at the time, as he said, to distinguish the case of his 
client from that of the defendants in the other suits. 

The Court thereupon directed a special injunction to issue against 
the defendant, James M. Patton, in accordance with the prayer of 
the complainants’ bill. 





SELECTIONS FROM 10 SHEPLEY’S (23 MAINE) REPORTS. 


Action. ‘The owner of goods stolen cannot maintain a civil action 
for the injury, till after the conviction or acquittal of the party charged 
with the taking. Belknap v. Milliken, 381. 


Arbitrament and Award. Where, in a rule of reference, entered 
into before a Justice of the Peace, the whole matter in controversy 
is submitted to the referees, “to be decided according to the principles of 
law,” the law and the fact are equally submitted to their decision; 
and that clause does not prevent their being the final judges of both, 
or require them to report the facts and their conclusions upon them 
to the Court for its revision. Latham v. Wilton, 125. 

An award may be good for part and bad for part; and the part 
which is good will be sustained, if it be not so connected with the 
part which is bad, that injustice will thereby be done. Banks vy. 
Adams, 259. 


Attachment. The return by an officer of an attachment of per- 
sonal property, as made by him “at the risk of the plaintiff’ does not 
affect the rights of the creditor, or relieve the officer making the at- 
tachment irom any portion of his responsibility. Lovejoy v. Hutchins, 
272. . 
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The return of an officer, that he made an attachment of property 
at twelve o'clock at noon on a certain day, is to be considered prior 
in point of time to the return of an attachment as made on the same 
day, indefinitely, without specifying any particular time of the day. 
Fairfield v. Paine, 498. 


Attorney. 'To authorize a conveyance of land by attorney, it is not 
necessary that a power to convey land should be expressly delegated: 
it may be imparted by implication. Marr v. Given, 55. ° 


Bills of Exchange and Promissory Notes. The protest of a notary 
public of another State, wherein he states that he sent a notice of the 
dishonor of a bill to the drawer on the next day after the demand and 
refusal, “ and by the first practicable mail thereafter,” is competent 
evidence to prove the facts thus stated. Beckwith v. St. Croix Man’g. 


Co., 284. 


Cerliorari. Writs of certiorari are grantable only at the discretion 
of the Court; but this is a legal discretion, to be exercised according 
to the rules of law. Cushing v. Gay, 9. 


Constitutional Law. The remedy for a party may be changed by 
the legislature, although such change may affect suits then pending, 
without contravening the Constitution of the United States. Reed v. 


Frankfort Bank, 318. 


Conveyance. When a creditor calls in question a conveyance made 
by his debtor upon the ground of fraud,in an action between him and 
the grantee, the demand of the creditor must be subject to examina- 
tion, in order to see whether he has a right, as such, to question the 
validity of the conveyance. And, if a judgment has been obtained 
by him, still, as between him and the grantee, who is no party to it, 
it will not be regarded as precluding the latter from an examination 
of the grounds of it. The grantee may be allowed to show that it 
was obtained by fraud, or that the cause of action accrued under cir- 
cumstances, which would not give the creditor a right to impeach the 
conveyance, Miller y. Miller, 22. 


Corporation. Ifthe charter of a corporation be legally repealed 
by the legislature, as it respects that corporation, in accordance with 
a provision in the charter reserving that right on a certain contin- 
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gency, a creditor of the corporation can interpose no valid objection 
to the constitutional power of the legislature, on the ground that such 
act would prevent the prosecution of the remedy of the creditor to 
collect his demand by a suit against the corporation, then pending, 
where property had been attached. Read v. Frankfort Bank, 318. 


Devise. An action at law cannot be maintained by a legatee for a 
legacy charged upon land devised to another in the same will, if the 
devisee has rejected the devise, and is not in possession. Bugbee v. 
Sargent, 269. 


Equity. The principle is well known in equity jurisprudence, that 
equity regards what is contracted to be done, as done; but it means 
no more than that a party to a contract, or his legal representatives, 
may insist upon being placed in a situation equally as advantageous 
as if the contract had been fulfilled. Gardiner v. Gerrish, 46. 

The rule in equity, that one who hears another bargain with a third 
person for real esiate, and sees such third person pay for it, or expend 
his money upon it, without making known his own title, will not be 
permitted to disturb him in the enjoyment of the estate—cannot be 
applied to cases of parol contracts for the purchase of land, where 
all the parties to the contract fully understood the true state of the title, 
and one of them seeks relief from another. Wilton v. Harwood, 131. 

Equity is not the Chancellor’s or the Judge’s sense of moral right, 
or his sense of what is just and equal, but is a complex system of 
established Jaw. The maxim, that equality is equity, can only be 
applied according to established rules, Savings Institution v. Makin, 
360. 


Evidence. Where there is a joint liability of the two defendants, 
the confessions of one made under oath as a witness, when called by 
the other defendant in another suit, are admissible against both; al- 
though, as between each other, it might be that the liability ought to 
be discharged solely by him who made the admission. Davis v. Keene, 
69. 

Public policy authorizes a Judge of a Court to excuse himself from 
testifying as to what witnesses have testified on trials before him; but 
it furnishes no ground of exception, should he not insist upon his 
right to be excused. Welcome v. Batchelder, 85. 

Where two men were doing business together in a store, their books 
and suppletory oaths were held by the Court, to have been admis- 
sible by the Judge presiding at the trial, to prove the delivery of a 
cask of spirits containing forty-five gallons. Mitchell v. Belknap, 475. 
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Executors and Administrators. A promise by an administrator to pay 
a debt of the intestate need not be in writing, nor upon any other 
consideration than the debt due from the intestate, to be sufficient to 
authorize a judgment against the goods and estate of the intestate, 
in the hands of the administrator. Piper v. Goodwin, 251. 


Fraud. Aconveyance of personal property, made without consid- 
eration, and for the purpose of defrauding creditors, is void as well 
against subsequent as prior creditors. Clark v. French, 221. 

If a debtor, unable to pay his debts, in contemplation of approach- 
ing death, makes provision for his wife by a sale of a portion of 
his property for that purpose, such sale is illegal and void as to credi- 
tors. Welcome v. Batchelder, 85. 


Husband and Wife. If the wife survive the husband, she cannot 
maintain an action for her personal labor, performed for another 
during the coverture, and for which the husband had not received 
payment, where there is no express promise of payment to herself. 
Prescott v. Brown, 305. 


Infancy. When an infant has sold and delivered personal property, 
and has received actual payment therefor, acquiescence alone does not 
confirm the contract; but if it remains unexecuted, and he holds a bill 
or note, taken in payment for the property, if he should collect or re- 
ceive the money due upon it, or any part thereof, after he becomes 
of age, that would affirm the contract. And should he disaffirm the 
contract, which he cannot do until he becomes of age, and reclaim 
the property, the bill or note would become invalid. Boody v. Mc- 


Kinney, 517. 


Limitations. Ifa suit be brought by the payee against one of two 
sureties on a note before the statute of limitations could be success- 
fully interposed as a defence by either party, and judgment is obtained 
therein after the time when the statute would have furnished a de- 
fence ina suit then commenced by the maker, and this judgment is sat- 
isfied, the same statute would not prevent the maintenance of an ac- 
tion against the co-surety for contribution, brought within six years 
from the time of payment. Crosby v. Wyutt, 156. 

Where the debtor, at the time the cause of action accrued, was re- 
siding out of the State, proof that since that time, he had often been a 
few miles within the limits of this State on business, with attachable per- 
sonal property, which was removed on his return to his own dwelling 
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in another State, without any proof that the plaintiff had knowledge 
of it, is not sufficient to take the case out of the operation of the ex- 
ception contained in the ninth section of the statute of limitations 
of 1821, c. 62. Jb. 

When a note is made payable in several annual payments, the 
cause of action for the first payment accrues so soon as it becomes 
payable, and the statute of limitations begins to run against it from 
that time, and not from the time when the latest sum should be paid. 
Burnham v. Brown, 400. 


Parent and Child. The right of a father to the earnings of a minor 
child, arises out of his obligation to support and educate the child. 
And if the father emancipate the son, and allow him to ‘provide for 
his own support and education by his own labor, the father does not 
thereby withdraw from his creditors any property or fund, to which 
they are legally or justly entitled for the payment of his debts. Lord 


v. Poor, 569. 


Payment. The acceptance of a negotiable security for an existing 
indebtedness by simple contract, is to be deemed payment; but it is 
competent for the parties to agree, that it shall be received as collat- 
eral security merely; and proof by parol may be admitted to show 
that it was so taken. Comstock v. Smith, 202. 


Pledge. A delivery of personal property for security, is not a trans- 
fer on condition, and does not constitute a mortgage thereof, but a 
pledge merely; and ifthe pledgee voluntarily relinquishes the posses- 
sion of the property to the pledgor, and does not regain it, his right 
thereto against third persons ceases. Eastman v. Avery, 248. 


Poor Debtors. When the certificate of the Justices states that the 
debtor was examined prior to taking the oath, it is conclusive in that 
respect; and parol evidence is inadmissible to show that there was 
in fact no examination. Burnhamv. Howe, 489. / 


Replevin. Where trespass or trover can be maintained for the un- 
lawful conversion of goods, replevin will also lie. Sawtelle v. Rol. 
lins, 196. | 
_ Where goods are attached by an officer, and delivered to a third 
person for safe keeping, the latter is but the servant of the officer, and 
cannot maintain replevin against one who shall take them from him. 


Easiman v. Avery, 248. 
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Retailers. The sale of ardent spirits in less quantities than twenty- 
eight gallons by a person without license therefor, is illegal; and no 
action can be maintained for the price thereof. Cobb v. Billings, 470. 

The statute against retailing excepts from its prohibitions the sale 
and carrying away, at one and the same time, of spirituous liquors in 
quantities equal to or exceeding twenty-eight gallons. And it comes 
within the exception, if the liquors making up the twenty-eight gal- 
lons in the whole are of several kinds. Jb. 


Shipping. 'To render a person liable as owner of a vessel, it is not 
necessary to show that he was such by the register, or by bill of sale, 
or other instrument in writing; but for that purpose, the ownership 
may be proved by parol evidence. Lyman v. Redman, 289. 

It is not competent for the master of a vessel, by virtue of his power 
as such, to bind the owners in the purchase of a cargo; and before 
they can be holden for the payment therefor, there must be satisfac- 
tory proof of prior authority to purchase, or subsequent ratification of 
his acts. Jd. 

The owners of a majority in interest of a vessel, may change her 
employment from the performance of foreign voyages to the ‘coasting 
trade, and also to the fishing business, if the vessel be of a suitable 
character for such employment. Hall v. Thing, 461. 


Trespass Quare Clausum. In an action of trespass quare clausum, 
the defendant cannot avail himself of the title of a third person, with- 
out shewing both the title and the command or permission of that per- 
son. Merrill v. Burbank, 538. 


Usage. There are general and particular customs, and those re- 
lating to a particular trade or business. Gencral customs are such as 
prevail throughout a country, and become the law of that country; 
and their existence is to be determined by the Court. Particular 
customs are such as prevail in some county, city, town, parish, or 
place; their existence is to be determined by a jury upon proof; the 
Court may overrule such customs, if they be against natural reason; 
and when proved and allowed, they are binding upon all over whom 
they operate. Bodfish v. Fox, 90. 

When a usage, regulating the compensation to be paid for a partic- 
ular description of personal services, has been proved, whether the 
usagé be, or be not reasonable, is for the decision of the Court, and 
not of the jury. The true question for the consideration of the jury, 
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in such case, is, whether the usage was so generally known and acted 
upon, that the parties, from that and the other facts and circumstances 
proved, must be presumed to have had reference to it for the compen- 
sation to be paid; as in such case it would become, as it were, a part 
of their agreement, and binding upon them. 6. 





Superior Court of Cincinnati, June Terra, 1846. 


LaFravetTe Bank or Cincinnati v. McLaven.in. 


Where a bill or note, payable at a bank, and notin the bank on the last day of grace, 
is presented for payment after usual banking hours, such presentation is at the risk 
of the holder: if no person is there to answer, it is not sufficient: if an answer be 
obtained, it is sufficient. 


Where a note, payable at a bank, is left there, and remains during banking hours on 
the last day of grace, and no funds are provided to take it up, it is sufficient evi- 
dence of demand and refusal of payment. 


Notice of the dishonor of a note or bill, need not state that it had been presented at 
the place where payable, and payment demanded; nor is it necessary to state that 
the holder looks to the party notified for payment. 


The notice ought, in express terms, or by necessary implication, to inform the party 
of the dishonor of the bill or note: that is all that is required. 
Notice that the bill or note had been “ protested for nonpayment,” is sufficient. 


Where a bill was protested at New Orleans, and the notices to the endorsers, in- 
cluding the defendant, were made out by the Notary, and forwarded with the bill 
to the plaintiff in due time, and by due course of mail, who on the day of their 
receipt delivered to the defendant the notice of the Notary addressed to him: Held, 
that the notice by the Notary was sufficient. 


Assumpsitr. The plaintiff gave in evidence a promissory note, 
signed by J. and W. Mahard, payable to and endorsed by the defen- 
dant for $10,000, at the Lafayette Bank, and proved by a Notary 
Public that on the day the note became due, he as Notary received 
the same of one of the officers of the Lafayette Bank, in the Banking 
house, just at the close of Bank hours, and after the Bank doors were 
closed; that he then demanded payment of the note, and received for 
answer from an officer of the Bank, that there were no funds there to 
pay the note: he then protested the same for nonpayment, and on the 
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same day he gave to the defendant a written notice, stating that the 
note was by him protested for nonpayment that day. No other no- 
tice of demand or nonpayment was given. 

The plaintiff also gave in evidence a draft, drawn by the defendant 
at Cincinnati, on Mahard & Brother, New Orleans, for $3,420, pay- 
able to the order of J, and W. Mahard, sixty days after date, en- 
dorsed by the payees, and by the cashier of the plaintiff; also a certi- 
ficate of a Notary Pubiic, under his seal, of the presentation of said 
draft to the drawees on the day the same became due, the demand, 
refusal of payment, and the protest of the same. He also certified 
that on the same day he notified the drawer and all the endorsers, of 
said protest of nonpayment, by written notices enclosed in the one 
for the cashier of the plaintiff, directed to him at Cincinnati, and de- 
posited the same in the Postoflice in New Orleans in time to go by 
the first mail. The plaintiff proved by a witness that on the 2d March, 
1842, a package was received by the plaintiff, enclosing the draft and 
the protest of the Notary, and the notices of the dishonor of the draft, 
one of which notices so enclosed was directed to the defendant; and 
on the same day the witness, by direction of the plaintiff, delivered to 
the defendant the notice so addressed to him; that the substance of 
the notice was, that the draft (describing the same) had been protested 
for nonpayment. He further testified that the package was received 
in due time, and by due course of mail. 


Cuase & Batt, for the plaintiff, asked judgment for the amount 
due upon the note and draft. 

Cuartes Fox, for the defendant, made several objections to a re- 
covery upon the note and upon the draft. The points raised are seve- 
rally noticed in the Opinion of the Court. 


Corrin, J. The first objection to a recovery upon the promissory 
note is, that no legal demand of payment was made; that the pre- 
sentation at the Bank where payable, was not seasonable; and it is 
contended that a bill or note, payable at a Bank, must be presented 
during Banking hours; that a presentment out of Banking hours is 
not sufficient. 

I agree that there are expressions in many of the books, sustaining 
this position; but they are not to be taken without qualification. 

I take the rule to be, that if the bill or note is not in the Bank on 
the last day of grace, and the presentment is made after the usual 
Banking hours, it is at the risk of the person presenting it; for if no 
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person is there to respond, it is not sufficient; but, if the presentation 
is in fact made, and an answer given to the demand, the object of the 
presentation is completed, and_it is sufficient. 

I am aware that in the case of the Bank of Utica v. Smith, 18 J. 
Rep. 230, the presentation of a note after the close of the Bank for 
ordinary business, was held good by that distinguished Court for a 
different reason. That was an action against tne payee and endorser 
of a promissory note, payable at the Mechanics’ Bank, New York. 
The note was presented at that Bank at about fifteen minutes after 3 
o’clock P. M., and payment demanded; and it was answered that the 
note could not be paid for want of funds of the makers. The officers 
of the Bank were present. ‘That was the usual hour to call for notes, 
though the Bank closed at 3 o’clock P. M. The Court held that the 
note was properly presented at the Bank for payment, for the reason 
that, although it was a quarter of an hour after the usual time for 
closing the Bank as to other business, it was yet within Bank hours 
for that purpose, according to the general course of business at that 
Bank; and of the course of doing business there the defendant ought 
to have informed himself. ‘The learned Judge, who delivered the 
Opinicn of the Court, cites Parker v. Gordon, 7 East. 385, and Elford 
v. Teed, 1 M. & S. 28, both tried before Lord Ellenborough, and 
Haynes v. Birks, 3 B. & P. 599. 

In Garnett v. Woodcock, 1 Starkie 475,s..c. 2 E. C. L. Rep. 473, s. c, 
again reported in 6 M. & S. 44, the bill was payable at a Banker’s; 
it was presented after Banking hours; the clerks were gone, but a 
servant was stationed there, who returned for answer, “no orders.” On 
the trial before Lord Ellenborough, it was objected that this was not 
a sufficient presentment;.and the cases of Parker v. Gordon, '7 East. 
385, Elford v. Teed, 1M. & S. 28, were cited: but the objection was 
overruled, and the plaintiff had a verdict. In the ensuing term, the 
defendant moved to set it aside, on the ground that a presentment out 
of Bank hours was irregular; but the Court held the presentment suf- 
ficient, because an answer was given. 

Henry v. Lee, 2 Chitty 124, s.c. 18 E. C. L. 273, was an action by 
the endorsee of a bill drawn and endorsed by the defendant, and ac- 
cepted, payable at a Banker's. One of the reasons urged for a new 
trial was, that the bill was presented after usual hours. To this Lord 
Ellenborough, C. J., says: “It is not in general sufficient, and will 
not do if no person is there to receive it; but, if somebody is there, 
and the person presenting the bill gets an answer, which J understand 
was the case here, it is sufficient.” And Bayley, J.: “Ifit is presented 
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after the usual hours, it is at the peril of the person presenting it; for 
if nobody is there, it will not do; but if there is, then it is immaterial 
at what time it was presented.” 

Flint v. Rogers, 3 Shepley (15 Maine) 67, was assumpsit against the 
drawer and endorser of a draft, payable at the Kenduskeag Bank, 
Bangor. The plaintiff proved, by Rice, a Notary Public, that the 
draft was handed to him by the cashier of the Mercantile Bank, in 
the afternoon of the last day of grace, after regular Banking hours; 
that he immediately called at the Kenduskeag Bank for payment, 
which was refused, the officer replying that there were no funds to 
pay the draft. The Notary then protested it for nonpayment. It 
was objected, that no legal demand was made, not having been made 
at the Bank in Banking hours. After argurnent and advisement, the 
Court held, that as the officer whose duty it was to attend to that bu- 
siness, remained there, and returned a negative answer, and as no 
funds were provided to pay the draft, the demand was sufficient. 

The note in this case was handed to the Notary by an officer of 
the Lafayette Bank, in the Banking house, just at the close of Bank 
hours. The note belonged to the Lafayette Bank, and it was then 
in Bank, and payable there. Would it be a violent presumption for 
a jury to find that it was in the Bank, and had been there, at least 
that day, during Banking hours? Berkshire Bank v. Jones, 6 Mass. 
524. 

On the day when the note, in the case of the United States Bank v. 
Carneal, 2 Peters 548, became due, it was in the Bank, the Bank be- 

_ing the holder thereof, and it being payable there. After the usual 
Banking hours were over, it was delivered to a Notary by the officers 
of the Bank for protest, they informing him at the same time that 
there were no funds there for the payment of the note. “ We are 
all of opinion,” say the Court, “that this was sufficient proof of a due 
demand of payment.” 

It is a sufficient evidence of demand of payment and refusal to pay 
a note at a particular place, if the note be left there, and no funds are 
provided to take it up. 7 Wend. 160; 13 Mass. 558; 2 H. Bil. 510; 
2 Hall 112. 

The next objection is to the notice to the defendant, and applies as 
well to the notice of the dishonor of the draft as of the note. It is 
claimed that the notice is not sufficient, because it does not state that 
the note or draft was presented at the place where payable, and pay- 
ment demanded. 
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It has been uniformly determined, that no particular form of words 
is necessary in the notice; and it has been held, that though the no- 
tice be irregular, or even vary in some particulars from the true state 
of the facts, yet, if it do not mislead, and be sufficient to put the party 
on enquiry, it is good. 5 Howard (Miss.) 555; 12 Mass. 6; 1 Pick. 
401; 3 Metcalf 498; 2 Hill 593; 2 Johns. Cases 337. 

I think the true rule to be, that the notice ought in express terms, 
or by necessary implication, to advise the party that the bill or note 
had been dishonored. A notice from a Notary that a bill (describing 
it) had been by him protested for nonpayment, is within that rule. 

In Mills vy. United States Bank, 11 Wheat. 431, the language used in 
the notice was, that the note “has been protested for nonpayment,” 
&c. Story, J., says: “The last objection to the notice is, that it does 
not state that payment was demanded at the Bank when the note be- 
came due. It is certainly not necessary that the. notice should con- 
tain such a formal allegation. It is sufficient that it states the fact of 
nonpayment of the note, and that the holder looks to the endorser for 
indemnity.” 

In Smith v. Little, 10 N. H. Rep. 526, which was an action against 
the endorser of a note, the notice to the defendant, after describing 
the note, adds—“due this day, the last day of grace, is protested for 
nonpayment.” One of the objections to the recovery was, that the 
notice “ did not state that any demand had been made.” Parker, C. 
J.: “We are of opinion that the notice is sufficiently specific; it 
states that it has been protested for nonpayment, from which the de- 
fendant must have understood that a demand had been made, so far 
as the holder supposed a demand was necessary, and that the note 
had not been paid.” 

Crocker v. Getchell, 10 Shepley (22 Maine), 397, was an action by en- 
dorsee against endorser of a promissory note. The notice stated the 
note “became due this day, and is protested for nonpayment.” It 
was contended that this notice was not sufficient, because it did not 
state that a demand had been made upon the makers; but the Court 
recognized the doctrine of the Supreme Court in Mills v. United States 
Bank, and held the notice in this particular sufficient. 

Again, it is objected to these notices, that they did’ not tell the de- 
fendant in express terms, that the plaintiff looked to him for payment. 
This objection is not without the show of authority. In Tindal v. 
Brown, | T. R. 67, Butler, J., says, that, to render the endorsee liable, 
you “ must show that the holder looked to him for payment, and gave 
him notice that he did so;” and in Solarte vy. Palmer, 7 Bing. 520, s. 
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c. 20, E. C. L. 226, Tindal, C. J., says, “that the notice should at least 
inform the party to whom it is addressed, either in express terms or 
by necesssary implication, that the bill has been dishonored, and that 
the holder looks to him for payment of the amount.” 

In Mills v. United States Bank, Judge Story says, what has already 
been quoted: “ It is sufficient that it (the notice) states the fact of non- 
payment, and that the holder looks to the endorser for indemnity ;” 
and in Shed v. Brett, 1 Pick. 401,C. J. Parker says: “The great ob- 
ject of the notice is to put the party affected on his guard; and if he 
is informed of the two principal facts, that the note is dishonored, and 
that the holder looks to him for payment, he may easily acquire all 
other knowledge necessary for his safety.” 

Perhaps there are other cases where similar expressions are to be 
found; and yet I am satisfied that the objection ought not to be sus- 
tained. Notice of the dishonor of the bill or note is all that is re- 
quired: that will, in the language of C. J. Parker, put the party af- 
fected on his guard; and it is a sufficient indication that the endorser 
will be looked to for indemnity. 

Upon seasonable notice of the dishonor of the bill, the endorser be- 
comes responsible, and that notice will enure to the benefit of every 
other party who stands between the party giving the notice and the 
endorser. Suppose a party to avail himself of another’s notice, is he 
called upon to prove on the trial that he looked to the defendant for 
payment of the bill, and in the language of Buller, “ gave him notice 
that he did so?” 

In Cowles v. Harte, 3 Conn. 517, the Judge who tried the cause, 
charged, that the endorsers must be notified of the nonpayment of 
the bill, “ and that the holders look to them for payment;” but the Su- 
preme Court decided that the charge could not be supported; that the 
notice need not state that the holder looks to the party notified for 
payment, that being implied in the act of giving notice. 

In the United States Bank v. Carneal, 2 Peters 552, the Court say: 
“ A suggestion has been made at the bar, that the letter to the en- 
dorser, stating the demand and dishonor of the note, is not sufficient, 
unless the party sending it also inform the endorser that he is looked 
to for payment. But when such notice is sent by the holder, or by his 
order, it necessarily implies such a responsibility over. For what other 
purpose could it be sent? We know of no rule that requires any for- 
mal declaration to be made to this effect.” 

In Furze v. Sherwood, 2 Adolph. & Ellis N. S. 409, s. c. 42 E. C. L. 
376, it was held that the notice need not state that the holder looked 
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to the party for payment. In this case, Lord Denman says: “In no 
case has the absence of such information been held to vitiate a notice 
in other respects complete, and which had come directly from the 


holder.” 
In King v. Bickley, 2 Adolph. & Ellis, N.S. 419, s. c. 42, E. C. L. 


740, it was objected, that “the notice did not tell the defendant that 
the plaintiff looked to him for payment.” At the trial before Wight- 
man, J., the objection was overruled, and verdict for plaintiff, with 
leaye to enter a verdict for defendant, if the Court should consider 
the notice to have been insufficient. On the hearing of that motion, 
the remarks of Buller in Tindal v. Brown, already quoted, were read, 
to which Lord Denman remarks; “That dictum was not necessary to 
the decision, nor was it adopted by Lord Mansfield.” The remarks 
of C, J. Tindal in Solarte vy. Palmer, already quoted, were also cited, 
to which Lord Denman says: “In the House of Lords, Parke, J., in 
declaring the Opinion of the Judges present when that case came on 
in Error, said, that ‘such a notice ought, in express terms, or by ne- 
cessary implication, to convey full information that the bill had been 
dishonored,’ 1 Bingham, n, c. 194, s, c.27 E. C, £.351. He dropped 
that particular expression in the judgment below on which you rely.” 
Subsequently the Opinion of the Court was delivered by Lord Den- 
man: ‘(Qn the point in this case as to notice of dishonor, we have 
conferred with the other Judges, and are of opinion that it is not ne- 
cessary, in express terms, to inform the party whom it is intended to 
charge, that le will be looked to for payment, We think that the 
sending notice of dishonor is in itself sufficient for that purpose.” 

In Ranson v. Marsh,2 Hill 593, the Court say: “ Indeed, it does 
not seem necessary to inform the drawer or endorser that he is looked 
to for payment; for he can understand nothing less than that from 
the fact that the holder gives him notice that the paper has been dis- 
honored,” 

In Shrieve v. Duskham, 1 Littell Rep. 194, it was held that the no- 
tice need not state who is the holder of the bill, nor to whom the 
holder intends to resort for payment, 

In Miers v. Brown, 11 Meeson & Welsby, 372, reference is made to 
the case of Furze v. Sherwood, already cited, and the same point af- 
firmed. 3 

The last objection is, that the notice of the dishonor of the bill from 
the Notary at New Orleans, through the Bank here, is not sufficient 
to charge the defendant. I think the testimony justifies the finding 
that there was no delay; and it was not necessary for the plaintiff 
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to give notice to the defendant instead of sending the notice made 
out by the Notary for the defendant, The notice by the Notary was 
sufficient. 10 Shepley (22 Maine) 292; 18 Johns. Rep. 230; 1 Marsh. 
454; 1 Littell 194; 3 Wend. 173. 

Judgment for plaintiff. 





Court of Queen’s Bench: Easter Term, 1846. 
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LIBEL—PREFATORY AVERMENT—INNUENDO—REFERENCE TO PRE- 
VIOUS PUBLICATION. 


The declaration in an action for libel, after an introductory allegation that the plaintiff 
was employed in supplying water to ships calling at St. Helena, set out a letter 
published by the defendant in a newspaper, which letter stated “that the ship 
M. arrived from Bombay with the passengers in a dying state; that there is no 
doubt that the illness was occasioned by the water taken in at St. Helena, where 
it was run into a copper tank, from whence the casks were filled alongside. There 
is no doubt, therefore, that the poison is imbibed in this copper tank; and it be- 
hooves the authorities immediately to replace it with an iron one” (innuendo that 
the plaintiff had supplied bad and unwholesome water to the ship M.) The second 
count stated, that the defendant published a letter “in substance as follows,” 
(setting out the former letter) and that he further contriving, &c., published ano- 
ther letter, of and concerning the first letter, &c., containing, &c.: “I beg to cor- 
rect an error in my former letter, with respect to the passengers in the ship M. be- 
ing poisoned by the water supplied at St. Helena from a copper tank. I stated that 
the tank belonged to the government. This is an error: the copper tank is fitted 
up in a schooner, belonging to Mr. S,” (the plaintiff,) (innuendo as before:) Held, 
on motion in arrest of judgment, first, that there was nothing in the first letter to 
warrant the innuendo applying the imputation of supplying bad water to the plain- 
tiff, and that the first count could not therefore be sustained. 


Secondly, that the second letter could not be considered a substantive libel, inde- 
pendently of the fairs, and that the first letter not having been expressly set out 
and declared on as part of the libel in the second count, that count also could not 
be supported. 


Liszt, The first count of the declaration alleged, that the plain- 
tiff, before and at the time, &c., was a merchant, and carried on bu- 
siness as such merchant at the island of St. Helena, and heretofore, 
and before, &c., was and still is accustomed to be employed for re- 
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ward in that behalf paid to the plaintiff, for the purpose of convey- 
ing to, selling and supplying with fresh water and provisions from the 
shores of the said island, divers ships or vessels passing by and calling at 
the said island of St. Helena, and that the plaintiff, before and at, &c., 
had, for the better and for the more easily supplying the said ships 
or vessels, so calling as aforesaid, with water, purchased and procured 
a certain ship or schooner for a large sum of money, to wit, &c., for 
the purpose of conveying the said water to and from the shores of the 
said island to and on board the said ships or vessels, &c., and had 
the said ship or schooner fitted up with divers wooden tanks or cis- 
terns, for containing, holding, or conveying the said water for the 
purpose aforesaid; and that before, &c., a certain ship or vessel called 
the Moffatt, then on her voyage from India to England, with divers 
persons, passengers, officers, and crew on board, arrived and called at 
the said island of St. Helena, for the purpose of taking in a supply of 
fresh water for the use of the said ]ast mentioned ship, and the said per- 
sons, &c., during her then ensuing voyage from St. Helena to England, 
and thereupon, afterwards and before, &c., a certain person, then 
being the captain of the Moffatt, then employed the plaintiff, and 
agreed with the plaintiff for, and the said plaintiff did then sell, con- 
vey, and deliver on board the said last mentioned ship a large quantity 
of fresh water, to wit, &c., of great value, &c., for the use and supply 
of the said last mentioned ship during her then voyage to England, and 
the plaintiff did then convey the same to and on board the said last 
mentioned ship in the wooden tanks and cisterns of the said ship of 
the plaintiff, from the shore of the said island of St. Helena, and that 
the said ship, the Moffatt, afterwards arrived in the river Thames 
from off her said voyage. 

The declaration then, after general averments of the good charac- 
ter, &c., of the plaintiff, and the purity of the water, alleged that the 
defendant, on the Ith of October, 1844, wrongfully, &c., published 
in a newspaper called the Times, of and concerning the plaintiff, and 
of and concerning him in the way of his said trade or business and em- 
ployment respectively as aforesaid, and of and concerning the water 
so supplied to the said ship, the Moffatt, as aforesaid, and of and con- 
cerning the plaintiff’s conduct in and about the selling, conveying, 
and delivering the said water on board the said ship, the Moffatt, a 
certain false, &c., libel, containing the false, &c., matter, following, 
of and concerning the plaintiff, and of and concerning him in the 
wayzof his said trade or business, and employment respectively as 
aforesaid, and of and concerning the water so supplied to the said 











Solomon vy. Lawson. 79 


ship as aforesaid, and of and concerning his conduct in and about 
the selling, conveying, and delivering the said water on board the 
said ship, the Moffatt, that is to say: “'To the Editor of the Times. 
Sir—the following shocking occurrence deserves to be made known, 
as it may be the means of saving the lives of passengers from India. 
The ship Moffat (meaning the aforesaid ship) arrived from Bombay on 
Saturday, and the passengers landed in almost a dying state. It ap- 
pears by a statement made by two of the sufferers, who are officers 
in the army, and are come home on sick leave, that they were all tol- 
erably well up to their arrival at St. Helena, where, as is customary, 
they took on board fresh water, and in a few days after leaving that 
island, they were all seized with violent pains and vomiting, which 
continued daily up to their arrival in England. Their gums became 
black, and the under part of the tongue black; no one—not even the 
doctor, who suffered equally with the captain and his wife—could 
account for it: but there is no doubt that their illness was occasioned 
by the water, and it appears that the water is run into a copper tank 
at St. Helena, from whence the casks are filled alongside. There is 
no doubt, therefore, that the poison is imbibed from this copper tank, 
and it behoves the authorities immediately to order its removal, and 
replace it with an iron one. Isaw the two young officers this day, 
suffering the most dreadful agony. I should be glad to hear from the 
passengers of other ships from India, whether they have been like 
sufferers by the St. Helena water, in order that a proper representation 
may be laid before government, which there is no doubt the captain 
and owners of the Moffatt will feel it necessary todo. I remain, Sir, 
your most obedient, Nauticus, P.S. I find in your paper of to-day, 
not less than thirty-seven vessels announced as having put into St. He- 
lena.” (Thereby then and there meaning and intending that the 
plaintiff had been guilty of supplying bad and unwholesome water to 
the said ship, the Moffatt.) 

Second count—that after the said arrival of the said ship, the Mof- 
fatt, in the Thames aforesaid, and before the committing of the griev- 
ance, &c., to wit, on the 11th October, 1844, the defendant caused to 
be printed and published in the said newspaper a certain letter or 
statement, “in substance as follows,” that is to say—(the declaration 
then set out the former letter verbatim without any innuendo.) Anda 
that the defendant, further coniriving, &c. afterwards, and after the 
publication of the said last mentioned letter or statement, to wit, on 
the 17th October, 1844, falsely, &c. did publish a certain other false, 
&c. libel of and concerning the plaintiff, and of and concerning him 
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in the way of his said trade or business, and employment as aforesaid, 
and of and concerning the water so supplied and delivered by him on 
board the said ship, the Moffatt, as aforesaid, and of and concerning his 
conduct in and about the selling, conveying, and delivering the said 
water on board the said ship, and of and concerning the last mentioned 
letter or statement, containing amongst other things, the false, &c. of 
and concerning, &c.: “St. Helena Water.—To the Editor of the 
Times. Sir, I beg leave to correct an error I was led into regarding 
the passengers of the ship Moffatt, from Bombay, being poisoned by 
the water supplied at St. Helena from a copper tank. I stated the 
tank belonged to government. This is an error. The copper tank 
is fitted up in a small schooner belonging to Mr. Solomon, (thereby 
meaning the plaintiff.) which runs alongside the ships as they arrive 
to supply them with water. Captains of ships homeward bound will 
therefore do well to be warned of the fatal consequences that may 
result from taking in water that has been, probably, lying some days 
in a copper tank, the evil effects of which they can ascertain by in- 
quiry of the captain, doctor, or owners of the Moffatt, (thereby mean- 
ing the said ship, the Moffatt.) The doctors pronounce it to be a de- 
cided case of poison. I am, &c. Nauticus.” (Thereby then mean- 
ing and intending that the said water so supplied and delivered by 
the plaintiff to the said ship, the Moffatt, as aforesaid, was bad, unwhole- 
some, and poisonous.) There was no allegation of special damage. 

A general verdict having passed for the plaintiff, a rule nisi was ob- 
tained for arresting the judgment. 

Monrtacu Cuampers, Burr, and E. James showed cause. Both 
counts are good. First, as to the first count. The preliminary 
averments must now be taken to be true, and the innuendo sufficiently 
refers to them. Starkie on Slander, 387,489; Gutsole v. Mathers, 1 
Mee. & Wels. 495; s. co 5 Law J. Rep.(n. s.) Exch, 274; Sir Miles 
Fleetwood y. Curle, Cro. Jac. 557. 

[Parreson, J. The libel seems to be with respect to a copper 
tank on board a schooner; but the letter in the first count only al- 
ludes to a copper tank on land.} 

But the preliminary averment refers to a tank in the schooner: the 
water might be shot from the land into the tank on board the schooner. 

[Parreson, J. You do not allege that the libel was of and con- 
cerning the tank, or the schooner, but of and concerning the water. ] 

All that can be said is, that if the libel is ambiguous, the innuendo 
points to the plaintiff; and it must always be borne in mind that the 
jury, by their verdict, have affirmed the innuendo. Peake v. Oldham, 
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Cowp. 275; Goldstein v. Foss,6 B. & C. 154, s. c. 5 Law J. Rep. K. B. 
84; Fisher v. Clement,7 B. & C. 459, s. c.6 Law J. Rep. K. B. 39; 
Sweetapple v. Jesse, 5 B. & Ad. 27, s. ce 2 Law J. Rep. (n. s.) K. B. 1815 
Gompertz v. Levy, 9 Ad. & El. 282,s. c. 8 Law J. Rep. (n. 8.) Qs B. 5; 
Hughes v. Rees, 4 Mee. & Wels. 204, s. c.7 Law J. Rep. (ns s.) Exch, 
268; Ingram v. Lawson, 6 Bing. N. C. 212, s. c. 9 Law J. Rep. (n. 8.) 
C. P. 145. In the last of those cases, the ambiguity may be said to 
have been greater than in this, as the libel would seem to have been 
rather on the Jews than on the ship. Gardiner v. Williams, 2 Cr. M. 
& R. 78, s. c. Law J. Rep. (n. s.) Exch. 164. The letter is not the less 
a libel on the plaintiff, because it contains an allusion to “the author- 
ities,” Secondly, the second count is also good. It is sufficient to set 
out the first letter in substance, as that letter is not the libel charged 
in the second cdunt, but is merely inducement. Suppose an entire 
book were published, containing libellous matter, but not alluding to 
any one in particular, and afterwards the author published a letter, 
stating that such matter was meant to refer to A. B., might not the 
letter be declared upon with a reference to the substance of the book, 
without setting out the whole? 

[Wittams, J. Is there any instance of a compendious statement 
of written matter?] 

Not if such matter be the actual libel declared upon. The first 
letter could not be declared upon as the libel, since it was not written 
at the same time with the second, and two libels cannot be declared 
upon in one count; and therefore the declaration could not have been 
framed in any other manner. Cook v. Cor,3 Mau. & Selw. 110, and 
Wright v. Clements, 3 B. & Ald. 503, will be relied upon on the other 
side; but.in those cases the libel itself was set out in substance. Lastly, 
the second letter is of itself a libel. Buckingham v. Murray, 2 Car. & 
Pay. 46. It distinctly states, that the tank fitted up on board the plain- 
tiff’s schooner, occasioned the passengers in the ship Moffatt to be poi- 
soned. 

Sues, Serj., and Peacock, contra. The plaintiff in the inducement 
describes himself as a water-carrier, and avers that the libel is published 
of him as such; but no averments will make words actionable which 
are not so of themselves. Johnson v. Aylmer, Cro. Jac. 126; The King 
v. Alderton, Sayer 280; The King v. Horne, Cowp. 682; Lowfield v. 
Bancroft, 2 Stra. 934; The King v. Marsden, 4 Mau. & Selw. 164. In 
Sir Miles Fleetwood v. Curle, there was a regular colloquium; so in 
James v. Rutlech, 4 Rep. 17; Hughes v. Rees. If the first letter does 
not apply to the plaintiff, he cannot appropriate the statement to 
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himself, so as to give himself a right of action. All that the letter 
says is, that “the authorities” ought to remove the tank, and replace 
it with another. It is said that the Moffat took in bad water: the 
plaintiff cannot come forward and say that he supplied it. 

[Parreson, J. If a letter were published, stating that A. B. shot 
aman, perhaps a person might bring an action alleging that he was 
A. B.; but if it were merely said that a man was shot, I do not see 
how any one could bring an action for that.] 

Would any one, taking up the newspaper, collect that the first letter 
charged the plaintiff, or any one else, with selling poisoned water? 
Then, as to the second count, the second letter mentioned in it is al- 
leged to be published of and concerning the first letter, and that first 
letter only purports to be set out in substance. Suppose the defendant 
pleaded a justification, the first letter must be set out. It is said that 
the declaration could not be drawn in any other way; but the reason 
is, that no mode of drawing will make that a libel which is not so. 
All the cases show that the very words must be set out. Wood v. 
Brown, 6 Taunt. 169; Zenvbio v. Axtell, 6 Term Rep. 162; Wright v. 
Clements. Lastly, it is said that the second letter is of itself a libel; 
but it refers to a previous statement: and the question, whether it isa 
libel or not, depends upon what the previous statement is. In Buck- 
ingham v. Murray, the terms of the index to a book, which index ex- 
pressly referred to that plaintiff, were considered as sufficiently libel- 
lous of themselves; but in this case the second letter is no libel un- 
less the first be read together with it. 

Cur. adv. vult. 


Lorp Denman, C. J. Thisis an action for a libel; and the declara- 
tion contained two counts, upon which a general verdict was found for 
the plaintiff, and a motion has been made in arrest of judgment. The 
first count states that the plaintiff was.a merchant at St. Helena, and 
employed by captains of vessels, touching at the said island, to supply 
them with fresh water, specifying the manner in which the said ves- 
sels were so supplied; that a certain vessel, called the Moffatt, ap- 
plied to the plaintiff for water, and was supplied out of wooden tanks; 
that the defendant published of and concerning the plaintiff, and of 
and concerning him in the way of his said trade, and of the said sup- 
ply of water to the said ship the Moffatt, a libel in the form of a letter, 
which is as follows:—[his Lordship then read the first letter]—mean- 
ing and intending that the plaintiff had been guilty of selling and sup- 
plying bad and unwholesome water to the said ship, the Moffatt; and 
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the objection to this count is, that although the imputation, if applied 
to the plaintiff in his trade and employment, be clearly actionable, 
there is, in truth, no imputation upon the plaintiff, or any other indi- 
vidual whatsoever. 

In the course of the argument, many cases were cited, for the pur- 
pose of showing the object and use of preliminary allegations, and 
the proper office of an innuendo. We do not, however, deem it to 
be necessary to enter into a detailed examination of those cases, be- 
cause it was properly admitted in the argument that the introductory 
averments do sufficiently explain the trade and employment of the 
plaintiff, and because no innuendo was questioned, except the last, 
above set out, and that really involves the whole question. If there 
be contained in the alleged libel, matter which is capable of receiving 
the interpretation put upon it by that innuendo, there is no fault in 
the count for not having explanatory averments to fix and point the 
libel; but generally, if the words, written or spoken, cannot apply to 
the individual plaintiff, no previous averments or subsequent innuen- 
does, can help to give the words an application which they have not; 
and that is the reason why the words must be set out. As was ob- 
served by Lord Abinger, in giving the judgment of the Court, in the 
case of Gutsole v. Mathers, “it ought to appear to the Court, upon the 
face of the declaration, by the words or signs themselves, that they 
are sufficient to support such averments or innuendoes as may be ne- 
cessary to apply to the subject.” Suppose the words to be, “a mur- 
der was committed in A’s house last night,” no introduction can war- 
rant the innuendo, “ meaning that B. committed the said murder;” nor 
would it be helped by the finding of the jury for the plaintiff; for the 
Court must see that the words do not, and cannot mean it, and would 
arrest the judgment accordingly. Jd certum est quod certum reddi potest. 
The question, therefore, is, whether the alleged libel has any refer- 
ence to any individual. In the commencement, a statement is made 
of sickness on board the Moffatt; of their having taken in water at 
St. Helena, and the sickness beginning soon after; “ that there is no 
doubt that the illness was caused by the water, and it appears that the 
water is run into a copper tank, at St. Helena, from which the casks are 
filled alongside.” “There is no doubt, therefore, that the poison is 
imbibed from the copper tank; and it behooves the authorities to re- 
place it with an iron one.” 

The obvious impression from reading the statement is, that the tank 
was upon the shore, to which the ships came to be filled; and also that, 
as “the authorities” (meaning something opposed to an individual,) are 
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called upon to interfere, that the tank belonged to “the authorities.” 
Suppose, however, (which is perhaps assuming a good deal,) that the 
tank may mean a tank on board a vessel, fitted up to supply others 
with water, and that “the authorities” are called upon to put down a 
nuisance belonging to some individual—still the question recurs—what 
individual? None is pointed at: there is nothing to show that the 
plaintiff a/one had a schooner with a tank to supply ships with water 
at St. Helena; it is uncertain, therefore, what number of persons there 
may be at St. Helena, similarly situated, to all of whom the observa- 
tion would equally apply, and to none particularly. We think, there- 
fore, that there is nothing in the letter which warrants the innuendo 
applying the imputation of misconduct to the plaintiff, and that this 
count cannot be sustained. ‘The second count sets out, in substance, 
the letter already observed upon, and then the following—in hac verba 
—(his Lordship then read the second letter.] And the question upon 
this second count is, whether the two letters, taken together, constitute 
a libel, or whether the second letter, per se, can be considered the libel, 
and the first only introductory matter. Upon the former supposition, 
we are not aware that it was attempted to support the count, nor do 
we think it was possible to do so,in the face of such numerous and 
unvarying authorities, In addition to the case already cited, we may 
briefly advert to some others. In Cook vy. Cox, judgment was arrested 
in ar action of slander: the words themselves were not set out. In 
Wood v. Brown, (a case of libel,) the declaration was held bad on 
general demurrer, for not setting out the libel; and lastly, not to waste 
time by unnecessary citation,in Wright v. Clements, judgment was ar- 
rested for the like defect,—the libel being set out (as here) “in sub- 
stance as follows, that is to say.” The learned Judges there distin- 
guished substance and tenour—observing, that “ tenour” has acquired a 
technical sense, and implies that the libel is set out in hec verba; and 
Holroyd, J, compares the case of libel to that of forgery, in which 
it is well known that the forged instrument must have been set forth 
in words and figures asit is, but for the recent statute 2 & 3 Will. 4c. 
123. Then are the two letters incorporated? and is the first, by refer- 
ence, made part and parcel of the second? Now the second letter 
is averred to be published (inter alios) of and concerning the first. 
The second letter begins “ by correcting an error the writer (the same 
writer Nauticus) was led into in his former statement,” which can 
only mean his statement in the first letter. The error is there said 
to be “in stating the tank to belong to the government;” but what 
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tank? It must mean the tank to which such mischievous consequences 
are attributed in the first letter. It then asserts that the tank is fitted 
up in a schooner of the plaintiff, and cautions captains, homeward 
bound, against taking in water which has probably been long lying 
in a copper tank, and again reverts to the effects upon the Moffatt, 
but not in the same terms. In the first letter, the symptoms are mi- 
nutely described, to lead to the conclusion that the copper tank pro- 
duced the sickness; none of which particulars are to be found in the 
second, though it ends with “ the doctors pronounce it a decided case 
of poison.” It was asked by the learned counsel for the defendant, 
whether, if a justification had been attempted, it would have been 
sufficient to confine it to the second letter. This, perhaps, must be 
considered as an illustration, rather than an advancement, of the ar- 
gument, because the answer must depend upon this,—whether the 
second letter can be considered as independent of the first, and a sub- 
stantive libel, which is the whole question. 

Without pronouncing any opinion, whether in the particular case 
of libel, it be sufficient to state the substance (as opposed to the 
tenour) of any writing, though introductory only, we think the second 
letter is so far connected and identified with the first, that it.ought to 
have been set out, and that, for want’ of this, the second count is de- 
fective. 

Judgment arrested. 





District Court of Pittsburgh. 
CoMMONWEALTH, EX RELATIONE CaTHERINE Kons v. Lewis Remnwarr. 


PARENT AND CHILD—ILLEGITIMACY—RIGHT OF CUSTODY. 


Haseas Corpus. The question in dispute between the parties in 
this case, was the right of possession of a child about fifteen months old, 

It was alleged that the child, claimed in the proceeding, is a bas- 
tard, of which the relator, Catherine Kohs, is the mother, and the re- 
spondent, Lewis Reinhart, the father. 

It was admitted that the mother is a married woman, and that the 
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child, though begotten before, was born after her marriage; that her 
husband is still living, though it is alleged he has deserted her. It 
was proved that in July last, an arrangement was made between the 
mother and the respondent, (whom she charged with being the fa- 
ther of the child in dispute,) by which he paid her $200 to settle the 
charge of adultery, (he being a married man,) and that he then, with 
her consent, took the child, and has since supported it, and has made 
a contract for its nurture at $1 a week, until it shall arrive at the age 
of seven years. : 

The case was tried before his Honor, Judge Lowrie, who delivered 
the Opinion of the Court as follows: 


We discover nothing in the arrangement between the mother and 
the alleged father by which he has acquired any legal right to the 
custody of the child: the question therefore must be decided irrespec- 
tive of this arrangement. 

This child, being born in lawful wedlock, is presumed to be legiti- 
mate, and this presumption is not rebutted by any thing that appears 
to the Court. We can hardly conceive of a case of probability strong 
enough to justify a Court, in the hearing of a habeas corpus case, in de- 
claring a child, born in lawful wedlock, a bastard. The child has 
a legal interest in this question, with which we must not lightly inter- 
fere. We must, therefore, consider the child as the legitimate child 
of Catherine and Henry Kohs, The declarations of neither the mo- 
ther nor the respondent can be heard to the contrary. 

The duty of the Court is, therefore, very plain. We have no such 
discretion in the matter as we should have, if the child was a bastard. 
The relator is the mother of this legitimate child, and the respondent 
is a stranger to it, and the charges against her moral character cannot 
tend to vest any right in the respondent, nor divest the right of the 
mother, But for any thing that appears to us, her character may be 
as good as, or better than, that of the respondent, He may be an 
unprincipled seducer, and she a comparatively innocent victim of se- 
duction. Be this, however, as it may, we are not the guardians of all 
children who have immoral parents. If Courts could interfere in such 
cases, they might soon be called on to exert their authority in half 
the families of the country, for there would be censors enough to sup- 
ply us with plenty of business. 

Nor does it matter that the mother may have no means of support- 
ing the child, or that there is any probability that it will, in its future 
life, suffer greatly‘by the change. We cannot take children from 
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their parents, and deliver them to others, who, we may*suppose, would 
do better by them. It isa law of nature that the sins of the parents 
shall be visited upon the children unto the third and fourth generation; 
and the Court cannot interrupt the operation of the law, without an 
utter disregard of the parental relation, and a most high-handed inter- 
ference with family rights. 

Nor will the respondent be heard in objecting that it is the wife, not 
the husband, the mother, and not the father, who is claiming the 
child. Her claim is good against all the world, except the legal father. 

The order of the Court therefore is, that the child be delivered into 
the custody of the relator, Catherine Kohs, and that the respondent 
pay the costs. 

Mr. Hetpiesere for the relator, and Mr. Manon for the respon- 
dent. 





Supreme Court of Louisiana. 


Parpos v. Bozant. 


INSPECTION LAWS—LIABILITY OF INSPECTORS. 


AppraL From THE CommerciaL Court. The plaintiff purchased 
seven hundred barrels of pork, certified to be prime inspected pork, 
and branded such by the defendant in his official capacity of Inspector. 

The pork was shipped with the usual care, and sent to New York, 
where it was landed in good order, after a voyage of twenty-one days, 
performed in fair weather, and without accident of any kind. 

Before its arrival it was sold by the plaintiff’s correspondent at a 
certain price, to be paid on delivery, provided the quality corresponded 
with the certificate given by the defendant, and sent on with the bill 
of lading. On inspection in New York, it proved to be all sour, and 
so inferior in quality that the purchaser refused to receive it. It re- 
mained on hand some time, and was finally sold to other persons at a 
reduced price. 

This action has been instituted to recover from the defendant the 
difference between the two prices, on the ground of negligence in the 
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inspection or repacking of the pork, and misrepresentation in the certi- 
ficate. The case was submitted to a special jury of merchants, who 
gave a verdict in favor of the plaintiff for the sum claimed. The de- 
fendant moved for a new trial, which was refused, and judgment hav- 
ing been rendered in conformity with the verdict, he appealed. The 
record contains an exception taken by him to the charge of the Judge, 
which is in these words: ‘The Court in this case charges the jury 
that the defendant was only liable for neglect or fraud, or contravention 
of the law; that, whether the neglect arose from unskilfulness, igno- 
rance, inattention, or want of care, the defendant was equally liable; 
that the Court considered that an inspector of beef or pork, when he 
gave a certificate that beef or pork was in a good or sound condition, 
was bound by such certificate to warrant not only that the beef or 
pork was in a good and sound condition at the time the certificate 
was given, but that it should remain so for a reasonable and usual 
length of time, if the article was handled with proper care, and not 
improperly exposed; that our law did not fix any length of time during 
which the responsibility was to last and terminate; that, in the absence 
of any fixed rule, a responsibility would attach for such length of time 
as the nature of the article was usually expected to preserve good; that 
if the plaintiff has proved that the pork has been properly handled and 
taken care of, and it was found that the article was spoiled before the 
lapse of a reasonable and usual period, the defendant would be liable 
for any damage which might arise from the unsound condition of the 
article; and that it was for the jury to say whether, first, the article 
was unsound on its arrival in New York; second, whether any circum- 
stances had occurred which relieved the defendant from his liability 
from the certificate which he had given, and from the liability which 
he was under by law.” 

We consider this charge to the jury, a lucid and sound exposition 
of the law applicable to the case. One of the main advantages of 
the inspection of such commodities is to give security to commerce, 
and to increase the confidence of purchasers abroad in the soundness 
of provisions found in our market. If these objects are not attained, 
the heavy expense attending the inspection is incurred without ade- 
quate motives, and the only mode of securing them is to hold the 
inspectors responsible for want of ordinary diligence in the discharge 
of their duties. In doing this, care must of course be taken that the 
security thus given to commerce be not abused to the injury of the in- 
spectors. In this latitude, and especially for shipments made during 
the summer months, their responsibility should be limited to a shorter 
period than that established by the laws of New York. 
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In this case, the jury have substantially found, that pork shipped 
with care and well stowed in New Orleans, between the 29th and 31st 
of July, forming part of an assorted cargo of provisions, cotton and 
tobacco, and landed in good order in New York, after a prosperous 
voyage, on the 28th and 29th of August next following, could not 
have become sour during that voyage, and it must therefore have 
either been unsound, when it was shipped, or, what is more probable, 
have been repacked too fast, and without proper care, after the inspec- 
tion. 

A careful perusal of the evidence has brought us to the same con- 
clusion. The amount of damages found by the verdict, is author- 
ized by the facts of the case; and there is nothing in the judgment 
which requires our interference. 

It is therefore ordered, adjudged, and decreed, that the judgment 
of the Commercial Court be affirmed with costs. 





District Court of the United States, Massachusetts, March, 1846, at 


Boston. 
Rocers v. Brie Rrvau. 
[From tHe Law Reporter. ] 


In cases of collision, where both vessels are to blame, the whole damages are to be 
equally divided between them; but the Court may order the vessel most to blame 


to pay the costs. 


Tus was a libel for collision. By consent, captains Caleb Curtis 
and Samuel Quincy were called in as experls, somewhat analogous to 
trinity masters in the admiralty in England, to whom questions were 
put, and answers were returned as follows: 

On the 27th November, 1845, the brig Rival, of 214 tons, with a 
cargo of molasses, arrived in the port of Boston, and was anchored 
by the pilot nearly off the end of Long wharf, about one hundred and 
twenty-five fathoms from a schooner called the Ann, which was lying 
at anchor nearly off the end of Commercial wharf, there being from 
thirty to forty vessels at anchor in the harbor. The Rival let go her 
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smaller anchor, weighing 1100 lbs., having an inch chain, and paid out 
twenty fathoms. The weather was rainy, and the wind was blow- 
ing quite moderately from the east. The rain continued violent till 
after one o’clock. The wind increased, sometimes varying the direc- 
tion towards the south, until at about twelve o’clock it was a whole- 
sale breeze, or somewhat stronger. At about half past twelve, the 
wind changed suddenly to S. S. W., coming in a squall with consider- 
able violence, causing the Rival to drag her anchor, and to come in 
collision with the Ann; the starboard quarter of the brig striking the 
bows of the schooner. 

The captain of the Rival went ashore about eight, and the first 
mate about eleven o’clock, and did not return till after the collision, 
leaving the vessel in charge of the second mate. The second mate 
was as competent as such officers usually are. 

Ist Interrogatory. Was it proper or otherwise, to leave the brig in 
charge of the second mate? 

Answer. It was not improper or unusual. 

2, Ought the brig to have let go her second anchor before the squall, 
and was she or not guilty of negligence in not doing so? 

Answer. It was not necessary, under the circumstances, to have the 
second anchor down. 

3, Ought she to have kept watch and watch? 

Answer, Not usual, 

4, Ought she to have had an anchor watch? 

Answer. Yes. , 

5. And if so, would the mere fact of there being some one of the 
crew always on deck, without any specific duty assigned him, answer 
the requisition of an anchor watch? 

Answer. Yes. 

6. Ought the yards to have been braced to the wind, and would 
the omission constitute a neglect of duty? 

Answer. Not necessary from the strength of wind previous to the 
squall, after which there was not time. 

7. If only fifteen fathoms could be paid out on the cable to the se- 
cond anchor, before she was too near the Ann to admit of giving more 
chain, could she have let go her second anchor or not, as early as she 
ought? ’ 

Answer. It does not appear that if the anchor was let go as soon 
as the brig struck adrift, there should have been more than fifteen 
fathoms of chain out; but a short time should be allowed after the dis- 
covery of her being adrift, to call hands, and let the anchor go. If 
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the anchor was ready, one man or two men could let it go: then both 
chains would have been paid out. 

8. If the Rival was fifteen minutes in dragging her anchor before 
she struck the Ann, does the fact, that during that time she did not 
pay out more chain, of itself, constitute or clearly prove negligence 
or want of ordinary skill on her part? 

Answer. We think it was a want of skill, or it was negligence on 
board the Ann, if she did not pay out chain when she saw the Rival 
drifting down upon her. 


Bicetow and Cxarxe, for the libellant; A. H. Fisxe, for the re- 
spondents. 


Spracve, J. Upon the facts of this case, and the answers of the 
experts, it appears that both vessels were to blame. In such case, it 
is the settled doctrine of the admiralty, that the whole damage should 
be equally divided between the two vessels, I think that the Rival 
was most in fault, and that she ought therefore to bear all the costs. 
The Woodrop Sims, 2 Dod. 83; D. Vaux v. Salvador, 4 Adolph. & Eliis, 
420; Shees Abbot, title Collision; 17 Law Magazine, 327; The Mon- 
arch, 2 Monthly Law Mag. 607; The De Cock, 5 Ibid. 303; Reeves et al. 
v. Ship Constitution, Gilpin 579; Story on Bailments, § 608, a; 3 Kent 
Com, 231. 


Decree accordingly. 
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Miscellaneous. 


English Society for Promoting the Amendment of the Law. [From 
the Law Reporter for September, 1846.] We have already had occa- 
sion to call the attention of our reader's to the English Society for Pro- 
moting the Amendment of the Law, composed of leading men in all 
the influential classes of society in that country, embracing among its 
corresponding and honorary members many foreign jurists, and hav- 
ing at its head Lord Brougham, supported by Lord Denman, Lord 
Campbell, and many of their most conspicuous Jegal names, One of 
the members in this country has received and sent us the following 
minute of a public meeting of the Society, held on the 6th of June, 
1846; and we publish it as illustrative of the operations of this asso- 
ciation, The questions agitated are of great interest, and though 
some of them are of a local character, others touch the heart-strings of 
universal jurisprudence. 


At a public meeting held at the rooms of this Society, on the 6th 
of June, 1846, Lord Brougham in the chair, 

1. It was proposed by Lord Monteagle, seconded by Mr. Serjeant 
D’Oyley, and carried unanimously, that the well-considered and prac- 
tical amendment of the law, is of the utmost importance to all classes 
of the community, and that this object may be advantageously pro- 
moted by a Society composed of members of all classes of the legal 
profession, and other persons not belonging to that profession, desirous 
of co-operating with them. 

2. It was proposed by the Marquis of Clanricarde, K. P., seconded 
by Lord Beaumont, and carried unanimously, that the transfer of real 
property is greatly impeded by the existing system of conveyancing, 
and that the market value of land is thus kept down below its just 
price. 

3. It was proposed by Mr. Bethell, Q. C., seconded by Mr. Spence, 
Q. C., and carried unanimously, that the proceedings of the Court of 
Chancery require great and extensive amendment. 

4. It was proposed by Mr. Commissioner Fane, seconded by Mr. 
James Stewart, and carried unanimously, that the law of debtor and 
creditor occasions great dissatisfaction throughout the trading and 
other branches of the community, inasmuch as it is neither sufficiently 
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considerate towards the honest debtor, nor sufficiently stringent to- 
wards the dishonest debtor. 

5. It was proposed by the Duke of Richmond, K. G., seconded by 
the Marquis of Normandy, and carried unanimously, that, great as 
are the amendments which have been recently effected in the criminal 
law, much yet remains to be done both with respect to punishment 
and procedure, most especially as regards the system of secondary 
punishments and the treatment of juvenile offenders, and a due pre- 
paration of a criminal code or digest. 

6. It was proposed by the Earl of Radnor, seconded by Mr. Ewart, 
M. P., and carried unanimously, that the existing system of framing 
public acts of parliament is deficient in clearness and uniformity of 
language, and that it is desirable that some measure should be adopted 
to insure these manifest advantages to the houses of parliament, the 
Courts of Justice, and the public at large. 

7. It was proposed by Mr. Hume, M. P., seconded by Mr. Duck- 
worth, and carried unanimously, that in an especial manner some im- 
provement in the course of legislative procedure is required for trans- 
acting the private and local business of the country in parliament, in 
a manner satisfactory to all parties, and consistent with the undoubted 
privileges of parliament. 

8, It was proposed by Mr. Starkie, Q. C., seconded by the Duke of 
Richmond, K. G., and carried unanimously, that the thanks of this 
meeting are due to Lord Brougham, for his able and impartial con- 
duct in the chair. 


Cambridge Law School. We take the following from the Boston 
Daily Advertiser, and express our entire concurrence in the senti- 
ments. 

We understand that Professor Greentear has been appointed 
Dane Professor of Law in Harvard University. The place of Royall 
Professor of Law, so long and so ably filled by Mr. Greenleaf, has 
been accepted by the Hon. Witi1am Kent, late one of the Circuit 
Judges of the State of New York. The friends of the University 
have reason to congratulate themselves upon these appointments, 
Professor Greenleaf has been long known and honored in our com- 
munity as an excellent lawyer and an admirable instructor; and his 
recent contributions to the literature of the profession have given 
him a wide and extending reputation wherever the law is studied and 
practised. His past labors and successes afford ample assurance of 
his ability to discharge worthily and honorably the duties to which 
his appointment as Dane Professor will call him. 
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The appointment of Judge Kent is a truly auspicious event to the 
College. He is one of those few who have achieved the difficult task 
of adding honor to a name honorable by inheritance. He was for 
many years in large practice in the city of New York, where his 
learning, industry, fidelity, and purity of life and character, secured 
him the highest confidence and respect of a large circle of friends 
and clients. His appointment to the Bench gave universal satisfac- 
tion—a satisfaction justified by the distinguished ability with which 
he discharged the duties of his high office. After some three or four 
years, the exhausting labors of the Bench proved too arduous for his 
strength, and he resigned his seat, to the deep and universal regret 
of the Bar and the public. He has recently returned to America, 
after an absence of more than a year in Europe. He is a man not 
more respected for his attainments and abilities than beloved for his 
warmth of heart, Lis simplicity of character, and purity of life and 
conversation. He is now in the prime of life, and in the full vigor of 
his powers; and we may reasonably hope from him a long period of 
valuable service. He presents in his own person that model of a good 
lawyer and a good man, whose silent influence is more persuasive 
than the most eloquent oral teaching. Under such auspices, we may 
feel assured that the Law School at Cambridge will maintain the high 
place in the estimation of the community which it has heretofore held, 
and that the large heritage of usefulness and renown, bequeathed by 
that great and good man, who is still so remembered and so mourned, 
will not be wasted or lost in the hands of his successors. 


Building Contract—Destruction by Fire. [From the Pittsburgh Chron- 
cle.] Campers v. Jaynes. This curious and interesting case came 
up for trial last spring in the Pittsburgh District Court, before Judges 
Grier and Hepburn. The jury found a special verdict, which has 
been only recently argued. The facts are believed to be somewhat 
as follows: In 1844, James Chambers contracted to build two houses 
for Alexander Jaynes, in the city of Pittsburgh. He was to receive 
for pay $1000, in a mode specified, and Jaynes stipulated that another 
$1000 should be paid out of the rents quarterly, the whole rent to be 
applied to that purpose. The houses were destroyed in the great fire 
of the 10th April, 1845. The question was, did Jaynes contract a per- 
sonal liability for the last $1000, or was the only recourse of Cham- 
bers to the rents of the building he had erected. As the fire had put 
an effectual stop now and for ever to the rents out of that building, 
the question assumed a very grave aspect in these hard times. Who 
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shall bear the loss? The Court held, in an elaborate Opinion delivered 
by Judge Grier, that the contract did nor impose upon Jaynes any 
personal liability for the last $1000 beyond the rents. There was 
some further question about rent that was contracted to be paid to 
Jaynes by some tenants who had gone into the houses shortly before 
the fire, and had been burnt out, which Jaynes had not attempted to 
collect: but the Court did not think that a claim on this ground had 
been brought sufficiently into view by the terms of the contract. 

Counsel for Chambers, Messrs. Mercatre, Loomis, and Woops; for 
Jaynes, Messrs. Bropte and Dunior. 


Greenleaf on the Testimony of the Evangelists. 'The title of this 
book is—* An Examination of the Testimony of the Four Evangelists, 
by the Rules of Evidence administered in Courts of Justice, with an Ac- 
count of the Trial of Jesus. By Stwon Greentear, L. L. D., Royall 
Professor of Law in Harvard University. Boston: Charles E. Little 
and James Brown. 1846.” When we remember that Mr. GreenLear 
has now become Dane Proressor, and fills the chair of Srory, and 
was, before this, the author of a work on Evidence, which already 
ranks among the first law books in the language, how very high will 
expectation be excited by the announcement of the work before us— 
the testimony of the four Evangelists, tried by the ordinary rules of 
evidence! We opened the book with the utmost eagerness, as one 
treating of the greatest question that can occupy the human mind; 
and it is enough for us to say that we have not been disappointed. 
It is what its title expresses—an examination—a calm, scrutinizing, 
thorough examination; and the irresistible conclusion is, that if this tes- 
timony were submitted to the most enlightened jury ever empanneled, 
under the directions of the most enlightened Judge who ever presided, 
the verdict must be in favor of the testimony. The work is dedicated 
To the Members of the Legal Profession;” and we hope all of them 
will read it. In the mean time,as we cannot do justice by any ex- 
tracts, where all is so closely connected, we content ourselves with a 
brief description of the plan. The first sixty-eight pages, under the 
head of “ Preliminary Observations,” embrace a discussion of the com- 
mon rules of evidence as applied to the subject, together with a 
sketch of the life and character of each of the Evangelists. The 
next four hundred and forty-three pages embrace “ The Harmony of 
the Gospels,” in which the coincidences and differences between the 
four Evangelists are placed side by side, thus showing how entirely 
they corroborate each other, if we make allowance for the different 
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circumstances under which they testify. The residue of the work, 
which extends to five hundred and forty-three pages, is an “ Appendix,” 
containing an account of several of the most important matters con- 
nected with the New Testament, but more especially “ The Trial of 
Jesus.” On the whole, then, we rejoice that this work has been writ- 
ten. No one can read it without feeling himself, if possible, a firmer 
believer than before. But, to the members of the legal profession, it 
comes with an especial commendation, as the work of one of their 
most distinguished brethren. 


Spence on the Equitable Jurisdiction of the Court of Chancery. Messrs. 
Lea & Blanchard, of Philadelphia, are publishing an American edi- 
tion of this work in two volumes, the first of which is now before us. 
This volume is wholly devoted to a historical view of the rise, progress, 
and final establishment of the English Court of Chancery, and the 
gradual extension of its jurisdiction up to the present time. The in- 
quiries are by far the most minute and searching which we have met 
with. They embrace, in fact, a history of the Common Law as well 
as Chancery; and to the professional antiquarian must be a perfect 
treat. The second volume will treat the subject of Chancery Juris- 
diction practically, as it is mow exercised; and, judging from what we 
have now seen, we should think the whole work would prove to be 
by far the most learned and elaborate work yet written upon the 


subject. 





DEFERRED ARTICLES. 


Want of space, and the lateness of reception, have required us to 
defer the following excellent articles. 


1. A Review of the Authorities, British and American, .on the ques- 
tion, whether a Court can, by the common law, discharge a jury in a 
capital case, without the consent of the prisoner. By the Hon. James 
T. Moreneap. , 

2. The Argument of the Hon. Samuet F. Vinton, for the defend- 
ants in the case of the Commonwealth of Virginia v. Garner and Other's, 
before the General Court of Virginia. 

3. That part of the Charge of Chief Justice Hornsiower, in the 
trial of Spencer, which relates to the subject of insanity. 











